Jlekuuss 7  IIpuMeHeHMe  MEXKIYHAPOAHO-NIPABOBBIX HOPM B J1eATEIbHOCTH

NPABOOXPAHUTEIbHBIX U Cy1e0HbIX OPraHoOB.

1. IlpuMeHeHue MEXIyHApOIHO-NPABOBBIX HOPM B JIEATEIBHOCTH MPAaBOOXPAHUTEIbHBIX
OpraHoB.
2. IlpumeHeHne MEXTyHAPOIHO-TIPABOBBIX HOPM B I€ATEIHHOCTHU CYJCOHBIX OPTraHOB.

1.Opranbl rocyIapCTBEHHON BIIACTH, OCYLIECTBISIONINE YCTAHOBJICHHBIC JJIS HUX (DYHKIUH B
cdepe cyonpou3BOJCTBA U IPABOOXPAHUTEIBHOMN JESITENbHOCTH, PYKOBOJICTBYIOTCSL HE TOJIBKO
OTEYECTBEHHBIM 3aKOHOIATEJILCTBOM, HO M MEXAYyHapoaHbIMU norosopamu PK, nmpusHanHbIMU
Pecnybnuku Ka3zaxcran MexyHapoAHO-IIPAaBOBBIMM HOPMaMH, YTO OOYCIIOBJIEHO MPEXkKAE BCErO
KBaJTM(HUKAIMEH MX Kak cocTaBHOW dacTH Ka3axCTaHCKOH IpaBOBOM CHCTEMBI, a TaKxke
npeanucanueM 3akoHa "O MeXIyHapoAHBIX ngoroBopax Pecnyomuku Kazaxcran" 00 wux
HermocpeAcTBeHHOM  neiictBun B PecmyOnmuke — Kazaxcran.  Cyasl,  mpokypartypa,
IIPABOOXPAHUTEIBHBIE  OpraHbl  HCIOJHUTEIBHOM  BJIACTU  YIOJIHOMOYEHBl  IPUMEHSATH
MexnyHapoAHbI HAaKT O TPAKIAHCKUX U IMOJUTUYECKUX IpaBax, MexIyHapoAHbI HakT o0
SKOHOMMYECKHUX, COLMAIBHBIX M KYyJbTYpHBIX IIPaBax, pa3JM4HbIC YHUBEPCAJIbHBIE U
pernoHa bHBIE KOHBEHIIMU IO BOTIPOCAM 00ECIICUEeHUS U 3alUTHI IPaB U OCHOBHBIX CBOOO/I, T. €.
JIOTOBOPBI B chepe MEKIYHAPOAHOT0 I'yMaHUTapHOIO IIpaBa, MHOTOCTOPOHHHUE U JIBYCTOPOHHUE
KOHBEHIMU (JI0rOBOpPHI) O IMPaBOBOM IOMOIIM M IPABOBBIX OTHOIIEHUSAX IO TPAKIAHCKUM,
CEeMEHWHBIM U YTOJOBHBIM JielaM. B COOTBETCTBYIOIMX CHUTYyalUsX IOJUIekKaT COOJIIOAECHUIO
BeHnckass KOHBeHIMs O AMIUIOMAaTUYECKHX CHOIICHHX, BEHCKas KOHBEHIMS O KOHCYJIbCKHMX
CHOILLUEHUAX U CXOJHBIE C HUMHM IO NMPEAMETY PEryJIUpOBaHUSA MEXIYHAPOIHO-IIPABOBHIE AKTHI.
B oOnactu coTpyaHuyecTBa  yrojOBHO-IIPABOBOI'O  XapaKTepa JIOJDKHBI  HCHOJHATHCS
yKa3aHHBIMM OpraHaMH KOHBEHLIMU O OopbOe ¢ MEeXAyHapOJHBIMU IPECTYIUICHUSMH U
IIPECTYILICHUAMM MEXIYHApOJHOIO Xapakrepa. B paMkax rpaxaaHCKO-IIPaBOBBIX OTHOIIECHM,
BKJIIOUYAsl OTPAcilb MEXIYHAPOJHOIO S3KOHOMUYECKOTO IIpaBa, PEaIn3yl0TCs CyAaMU U APYTUMU
KOMIIETEHTHBIMA OpraHaMH, HapsAly C JOrOBOpaMH O IPaBOBOM IOMOIIM, KOHBEHIUHU
(cornameHus) Mo BONpPOcCaM MEXIYHApOJHOM KYIUIM-TIPOAAXH TOBapOB, MOCTaBOK TOBApOB,
MEXIYHApOJHBIX TEPEBO30K MACCAXHUPOB, TIpPy30B U Oaraka, OAHKOBCKMX KOHTAaKTOB,
HAJIOr000JIOKEHHsI, TAMOKEHHOI'O Jiefla, MHTEIEKTyalbHOH coOCTBEeHHOCTH U T. 1. Ceroans
MO>XHO KOHCTATHpPOBAaTh, YTO NPUMEHEHUE HOPM MEXIYHAPOJHOTO IPaBa YXKE HE SBIIETCS
[IPEpOraTUBON OrPaHUYEHHOIO0 Kpyra OpraHoB IOCYyJapCTBEHHOM BiIacTU. B mocienHee Bpems
CyIbl BCE IIMpE BOBJIEKAIOTCS B MPOILECC peaTu3aliyd MeEXIyHapoaHbIX HopM. CyneOHble
OopraHbl, paspelas TIpaXkJIaHCKUe, YrOJIOBHbIE, TPYAOBBIC, AaJIMHHHMCTPATUBHBIE J€ja, B
HEOOXOUMBIX ClIydasix MPUMEHSIOT HOPMbI MEXAyHapoAHoro npasa. O0s3aTenbHbIA XapakTep
MEXIYHAPOAHO-IIPABOBbIX AKTOB O IIpaBaX YEIOBEKA IOATBEPXKAACTCS €€ ACUCTBYIOLIUM
3aKOHOAATENbCTBOM. B mnocraHoBneHnn «O HEKOTOpPBIX BOMNpOCaX NPUMEHEHUs CydaMu
Koncturynuu PK nipu ocymectsiennn npasocynus» [lnenym BepxosHoro Cyna PK pazbsicaui,
4TO CyAaM IIpU OCYIIECTBJICHUM IIPABOCYAUS HAUICKUT HCXOOUTb M3 TOrO, 4YTO
oOUIenpr3HAHHbIE TPUHLIUIBI M HOPMBI MEXAYHAapOJHOIO IIpaBa, 3aKpEIUIEHHbIE B
MEXYHApOJHBIX TMaKTaX, KOHBEHLUMAX M HMHBIX JOKYMEHTax (B 4YacTHOCTH, Bo BceoOeit
JIeKJIapalyy IpaB 4yeaoBeKa, MexX1yHapoIHOM MaKTe O IPAKJAHCKUX M MOJUTUYECKHX MpaBax,
MexayHapoHOM TlakTe 00 SKOHOMHYECKHX, COLHUAIBHBIX U KYJIbTYpHBIX @IpaBax), H
MexyHapoaneie noroBopsl PK saBistorcss B cootBerctBun ¢ Konctutynmu PK cocraBHOM
4acTbl0 €€ IIPaBOBOM CHUCTEMBI. YUHTBIBAasg OTO, CYH IIPU PAaCCMOTPEHHUH J€jla HE BIIpaBe
MIPUMEHATh HOPMBI 3aKOHA, PETYJIHMPYIOLIEr0 BO3HUKIINE ITPABOOTHOLIECHUS, €CIU BCTYIUBIIUM
B cuiy /i PecnyOnukum Kaszaxcran MexayHapoJHBIM JOTOBOPOM, pEIIEHHE O COIJIaCHMM Ha
oOsi3aTenbHOCTh KoTOporo st PecnyOnmukn Kaszaxcran Obuio mpuHATO B (OpME 3aKOHAa,



YCTAHOBJICHBI MHBIC IIpaBuJia, 4YE€M MPECAYCMOTPCHHBLIC 3aKOHOM. B »tux ClIydasx MpUMCHAKOTCA
npaBujIa MeXIyHapoiHoro qoroBopa Pecny6nmku KazaxcraH.

2.IInmenym BepxoBraoro Cyaa PK B jaHHOM MOCTaHOBJICHHMH 0OpaTUl BHUMAHUE CYOB, YTO B
cuny 3akoHa PK "O wmexaynapomnsix moroBopax PecnyOmukm Kazaxcran" mnonoxeHus
opUIMATIbEHO OMYyOJIMKOBAaHHBIX MEXAYHapoAHbIX JoroBopoB PecnyOnmuku Kazaxcran, He
TpeOyrolMe W3/1aHus BHYTPUTOCYIApCTBEHHBIX AaKTOB JUIsl TPUMEHEHHs, JCHCTBYIOT B
PecnyOnuku Kazaxcran HemocpencTBeHHO. B HMHBIX ciiydasx Hapsay C MeEXIYHapOJHBIM
noroBopom  Pecnybnmuku  Kaszaxcran — cieqyer  OpUMEHATh W COOTBETCTBYIOIIMMN
BHYTPUIOCY/IAPCTBEHHBIA IPABOBOM aKT, MPUHATHIA JUIsl OCYLIECTBJICHUS IOJOKEHUU YKa-
3aHHOTO MEXIYHapOJHOro aorosopa. lIpakTtmueckoe 3HaueHHe I CyAedl MMEET MOMEHT
BCTYIUIEHUS B CUJIy MEXIYHApOAHOr0 1OroBOpa. MexayHapoIHbIN JOrOBOP BCTYNAET B CHILY B
MOPSIIKE U B AaTy, IPE1yCMOTPEHHBIE B CAMOM JJOTOBOPE.

CornacHo cr. 24 BeHCKON KOHBEHLUHMH O MpPaBe MEXAYHApPOJIHBIX JOTroBOpoB 1969 r. mpu
OTCYTCTBHM TAKOTO IOJIO)KEHHUSI WM JIOTOBOPEHHOCTH JIOrOBOP BCTYIAET B CHIY, KAaK TOJBKO
OyZIeT BBIPaKEHO COTJIache BCEX YYacTBOBABIIUX B MEPEroBOpax rocyaapcTB Ha 0053aTENbHOCTh
Uisi HUX goroBopa. Hampumep, oOsi3arensctBa Pecnybnmuku Kaszaxcrtan, BbITEKaromue u3
EBporneiickoii KOHBEHIIMU O 3alllUTe MpaB YelOBEKAa M OCHOBHBIX CBOOOI, NEHCTBYIOT ¢ 5 mas
1998 r. - B nenp mepenaum paruduxanmonHoil rpamotsl ['eHepanbHOMy cekpertapro CoBera
EBpormsl.

Kpome Toro, rocymapctBa B MOMEHT MOJIUCAHHS WU paTU(PUKALUK MEXTyHAPOIHOTO
JIOTOBOpPA BIPABE C/I€NIaTh OTOBOPKHU K €0 TEKCTY.

B cootBercTBUM ¢ BeHCKOI KOHBEHIMEN O IMpaBe MEXIYyHapOIHBIX 10roBopoB 1969 r. mox
«OTOBOPKOW» TOHHUMAETCSI OJHOCTOPOHHEE 3asBIIEHHE, CHIEJTaHHOE TOCYJIapCTBOM WIIU
MEXIYHAPOJAHOW OpraHU3alMel B IPOLIECCE 3aKIFOUEHHUS JOTOBOPA, UMEIOIIEe LENbI0 U3MEHUTh
WIM HWCKIIOYHUTH JEHCTBUE OTHENbHBIX IMIOJOKEHWA B OTHOIIEHHMH COOTBETCTBYIOIIETO
rocyiapcTBa W/ WU MEXKIyHapoaHOW opraHuszanud. OCHOBHOE Ha3HauY€HHE OTOBOPKHU
3aKJTFOYAeTCsS B TOM, YTOOBI UCKIIOYHTH / U3MEHUTh HOPUIUYECKOE JIEHCTBUE OMpEeeIeHHBIX
MOJIOKEHUHN JOTOBOPA B UX MPUMEHEHUU K JAHHOMY FOCYJapCTBY.

Hanpumep, cornacHo ct. 57 EBpormneiickoil KOHBEHIIUHM O 3alllUTe MpaB U OCHOBHBIX CBOOOJ
YeNoBeKa «JTF000€ TOCYJapCcTBO MpU MOANUCAaHUM HacTosAmed KoHBeHIMHM WM mpu caade
paTU(PUKAIMOHHON TPaMOThI MOXKET CAENaTh OTOBOPKY K JII0OOMY KOHKPETHOMY IOJIOKESHHIO
KoHBeHIIMM B OTHOIIEHUM TOTO, YTO TOT WJIM MHOM 3aKOH, JACMCTBYIOIIMI B 3TO BpeMs Ha €ro
TEPPUTOPUHU, HE COOTBETCTBYET ATOMY MOJOKEHHIO. HacTosimias ctaThsi HE NpeaycMaTpuBaeT
OTOBOPOK OOIIIET0 XapakTepa.

Jlrobast oroBOpKa, cleTaHHas B COOTBETCTBUU C TOJOKEHUSMHU HACTOSIIEH CTaThU, TOJKHA
OTBEUaTh CIEAYIOIIUM TPEOOBAHHSIM:

- OTOBOpKa He JOJKHA HOCHTH OOIIEro Xapakrepa,

- OrOBOPKA JIOJKHA COICPKATh KPATKOE U3JI0KEHUE COOTBETCTBYIOIIETO 3aKOHA ;

- 3aKOH, Ha KOTOPBIA CCHUIAETCS TOCYAApCTBO B OrOBOPKE, JIOJDKEH JEWCTBOBAaTh Ha

TCPPUTOPUU TOCYHAAPCTBA-YIACTHUKA BO BPEMA paTI/I(bI/IKaLII/II/I KOHBCHI_II/II/I».



Hamnexxammum o0Opa3oM  cienaHHasi OrOBOPKAa MPEJOCTaBIsIET TOCYIapcTBY H30eXaTh
OTBETCTBEHHOCTH B Cllydae, €CJIM BHYTPEHHHUM 3aKOHOJATEIbCTBOM IPEAYCMOTPEHBI IIpaBUiIa,
HE COOTBETCTBYIOIUE nosiokeHussM KonBennuu. OjHako HECOOIIOICHHE TOCYIapCTBOM OJJHOTO

u3 TpeboBaHMii JaetT ocHoBanue EBporneiickomy Cyny Ipu3HATh OTOBOPKY HEJACHCTBUTEILHOM.
EBpomneiickuit Cyn HEOOHOKPATHO MOJYEPKUBAIN, YTO MPHU (POPMYTHMPOBAHUH OTOBOPKH TOCYJApCTBO HE
JOJDKHO HCIIOJIB30BaTh HEONPEACIICHHBIE TCPMHHBI, 4 TAKXKE TEPMHUHBI, KOTOPHIEC MOTYT AOCTATOYHO
IIMPOKO TOJIKOBAThCs, Tak Kak c¢r 57 KoHBeHUMU TpeOyeT YeTKOCTH U SICHOCTM B OTHOLICHUHU
dopmynupoBaHust oropopok. Ecim oroBopka HocuT obmmii xapaxrep (cdopmynupoBaHa
IIOCPEJICTBOM HEOIPECIICHHBIX, JBYCMBICICHHBIX IOHATHI), TO OHA JOJKHA OBITH NpHU3HAHA
Cynom HeneiicTBuTenbHOM. [IpaBOBBIM MOCTIENCTBUEM TaKOH OTOBOPKH OyJIeT HEBO3MOXKHOCTb
roCyZapCTBa COCIATHCA Ha OTOBOPKY B 3TOM YacCTH JJIsl apryMEHTAlMU CBOEH MO3ULUH 110 JETy.

Cy11ecTBEHHBIM MOMEHTOM $IBJIIETCSI BKJIFOUEHUE B OTOBOPKY KPAaTKOI'O U3JI0KEHUs 3aKoHa. B
pewenuu 1o ey Bedep nporus Ilseiinapun Cyn nogdepkHyi, 4TO «HEOOXOIUMOCTh HATTUYMS
KpaTKOro COAEpKaHUs 3aKOHA, IIPOTUBOPEYAIEr0 KOHBEHIMOHHBIM IIOJIOKCHUSM, SBIAETCS
rapaHTued JUisl OCTAJIbHBIX I'OCYNApPCTB- YYaCTHUKOB KOHBEHIIMM M KOHBEHLIMOHHBIX OPraHOB,
YTO OroBOpPKa B JajbHEWIIeM He OyIeT mmMpe TPaKTOBAThCS COOTBETCTBYIOIIUM
rOCYapCTBOM...».

OroBopky, B KOTOPOW HET KPAaTKOro H3JI0XKEHHUS COJIEP)KaHUs COOTBETCTBYIOILEIO 3aKOHa,
EBponetickuii Cyn npu3HaeT HeJIeHCTBUTEIbHOI.
[IpenMeToM OroBOpPOK MOTYT OBbITh UCKIIOYMTEIBHO 3aKOHBI, IEHCTBYIOIINE HAa TEPPUTOPUU

rocyaapCTBa B MOMCHT IIPUHATUSA OTOBOPKH.



Lecture 7 The application of international law in the activities of law enforcement and judicial
authorities.

1. The use of international legal norms in law enforcement.
2. The use of international law in the judiciary.

1.0rgany public authorities exercising the functions assigned to them in the area of judicial and law
enforcement activities, guided by not only domestic law, but also international treaties of the Republic of
Kazakhstan, the Republic of Kazakhstan recognized international legal norms, that is primarily due to
their qualifications as part of the legal system of Kazakhstan as well as the prescription of the law "on
international treaties of the Republic of Kazakhstan™ for their direct action in the Republic of Kazakhstan.
Courts, prosecutors, law enforcement authorities are empowered to apply the International Covenant on
Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights, various
universal and regional conventions on security and protection of the rights and fundamental freedoms, t.
E. Agreements in the field of international humanitarian law, multilateral and bilateral conventions
(treaties) on legal assistance and legal relations in civil, family and criminal cases. In appropriate
situations, subject to compliance with the Vienna Convention on Diplomatic Relations, the Vienna
Convention on Consular Relations, and similar to them on matters governed by international legal
instruments. The areas of cooperation under the criminal law must be carried out by the said bodies
convention against international crimes and international crimes. Within the framework of civil law
relations, including the branch of international economic law, implemented by the courts and other
competent authorities, along with agreements on legal assistance, Convention (agreement) on the
international sale of goods, the supply of goods, international transportation of passengers, cargo and
baggage, bank of contacts, taxation, customs, intellectual property and so on. d. Today we can state that
the application of international law is no longer the preserve of a limited circle of authorities of state
power. In recent years, courts are increasingly involved in the process of implementation of international
standards. The judiciary, allowing civil, criminal, labor, administrative case, where necessary, apply the
norms of international law. The mandatory nature of international instruments on the rights man
confirmed its current legislation. The decree "On some issues of application of the Constitution of the
Republic of Kazakhstan courts the administration of justice," the Plenum of the Supreme Court explained
that the courts in administering justice should coming from the fact that the generally recognized
principles and norms of international law enshrined in international treaties, conventions and other
documents (in particular in the Universal Declaration of human rights, the international Covenant on civil
and political rights, the international Covenant on economic, social and cultural rights), and international
treaties the Republic of Kazakhstan are in accordance with the Constitution of the Republic of
Kazakhstan part of its legal system. With this in mind, the court in the proceedings is not entitled to apply
the rules a law regulating legal relations arising, if entered into force for the Republic of Kazakhstan an
international treaty, the decision to consent to be bound for the Republic of Kazakhstan which was
adopted in form law stipulates other rules than those provided for by law. In these cases, the rules of the
international treaty of the Republic of Kazakhstan.

2.Plenum of the Supreme Court in the decision drew attention to ships that by virtue of the Law "On
International contracts the Republic of Kazakhstan" position officially published international treaties of
the Republic of Kazakhstan, which do not require publication domestic acts for the application, operate in
Republic Kazakhstan itself. In other cases along with international agreement the Republic of Kazakhstan
should be applied and the relevant domestic legal act adopted for the implementation of the AUC-bound
international treaty. The practical significance of the judges is the time of entry into force of the treaty
international. The international treaty enters into force in such manner and on the date specified in the
contract.



According to Art. 24 Vienna Convention on the Law of Treaties, 1969, in the absence of such provision or
agreement, a treaty shall enter into force as soon as consent to be expressed by all participating States
negotiation to be bound by the treaty. For example, the Republic of Kazakhstan obligations stemming
from the European Convention on Human Rights and Fundamental Freedoms man act since May 5, 1998
- the day on which the Secretary-General instrument ratification of the Council of Europe.

In addition, the state at the time of signature or ratification of the treaty international entitled to make
reservations to the text.

In accordance with the Vienna Convention on the Law of Treaties, 1969, under the "reservation™ means a
unilateral statement made State or international organization in the process of concluding agreement
having to change or eliminate certain provisions in respect of the State and / or international
organizations. The main purpose of a reservation is to eliminate / modify the legal effect of certain
provisions of the treaty in their application to that State.

For example, according to the article. 57 of the European Convention on Human Rights and Fundamental
Freedoms, "any State present when signing the Convention or when depositing its instrument of
ratification, make a reservation to any particular provision of the Convention in respect to go that a law
then in force in time for its territory, does not meet this provision. This article provides general
reservations.

Any reservation made in accordance with the provisions of this state must meet the following
requirements:

- Reservation should not be of a general nature,

- Reservation must contain a brief statement of the law;

- Law referred to by the state in the reservation, must act on the territory of the State party at the time of
ratification of the Convention. "

Properly made reservations to avoid provides state responsibility if the domestic law provided rules do
not comply with the provisions of the Convention. However violation state a requirement gives rise
European Court to recognize as invalid the reservation.

The Court has repeatedly stressed that the formulation of reservations the government should not use
vague terms, and terms that are widely interpreted as Article 57 of the Convention requires precision and
clarity in the formulation of reservations. If a reservation is of a general nature (formulated by uncertain,
ambiguous concepts), it must be declared invalid Courts. The legal consequence of such a clause would
state inability refer to a reservation in this part of the reasoning for its position on the case.

The essential point is the inclusion of a short clause statement law. The decision on the Weber case
against Swiss Court emphasized that "the need for a summary of the law, contrary to the Convention's
provisions is a guarantee for the other States Parties to the Convention and the Convention organs that the
reservation in the future will be increasingly treated by the State ...".

A reservation that does not have a summary of the content corresponding law, the Court declared invalid.
The subject of the reservations can be only laws in force in the territory of the state at the moment of
reservation.



